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©nitcb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,163 

Ralph W. McKnight, Othello Washington, Charles 
King, Nancy Buxton, appellants 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMBNT 

On November 15,1948, a five-count indictment was filed in 
the District Court. The first count charged the four ap¬ 
pellants and another, Ben Curry Jackson, with managing, 
carrying on and promoting the numbers game during the 
period between September 17 and September 30, 1948; the 
fifth count charged the same five persons with possession 
of tickets and slips used in carrying on the numbers game 
on September 30, 1948; the second, third and fourth counts 
respectively charged appellant Buxton with selling chances 
in the numbers game on September 27, 28 and 30, 1948 
(J.A. 4-5). 

On December 6, 1948, all five defendants jointly filed a 
motion to dismiss the indictment (J.A. 9-10) and a motion 
to quash the arrest (R. 385), which motions taken together 

(1) 
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may possibly be construed as a motion to quash the war¬ 
rant for the arrest of appellant McKnight. The motions 
were denied (R. 51). On January 6, 1949, the defendants 
filed separate motions to suppress and return the evidence 
seized from them subsequent to their arrests (J.A. 5-9). 
After a hearing on January 7, the motions were taken under 
advisement (R. 53-73) and eventually denied on January 
14. The motions were later renewed and again denied 
at the trial (J.A. 25, 39, 48-49), with the exception of Jack¬ 
son’s which was granted and the case as to him dismissed. 
On January 29, 1949, defendant Buxton filed a motion for 
severance on the grounds that her defense was antagonistic 
to the defenses of the other defendants, and that she would 
be prejudiced by the introduction of evidence seized from 
them (J.A. 10). The motion was denied (J.A. 25). 

After a jury trial appellants McKnight, Washington and 
King were convicted on the first count, and appellant Bux¬ 
ton was convicted on the first, second, third and fourth 
counts. On March 11, 1949, McKnight was sentenced to 
imprisonment for two to six months and fined $1000; Wash¬ 
ington was sentenced to imprisonment for two to six months, 
and King and Buxton each received sentences of four months 
to a year and a day (J.A. 11-14). 

At the trial the defendants did not take the stand and 
offered no evidence in their own behalf (J.A. 59). The evi¬ 
dence for the Government may briefly be summarized as 
follows: 

On September 17, 18, 22 and 28 a member of the Vice 
Squad placed numbers bets at 2510 Fourteenth Street, N.W. 1 
On September 27, 28 and 29 a member of the Vice Squad 
went to 1711 Euclid Street, N.W., was admitted by appel¬ 
lant Buxton, and asked if she would accept a numbers bet. 
In each instance she gave him pencil and paper to write 
the number down, and took his money after he wrote the 
number he desired. (J.A. 28-29.) 

Shortly after noon on September 17, 18, and 22, 1948, 

1 This evidence was not put before the jury. It was, however, 
considered by the court in ruling on the legality of the arrest warrant 
(JA. 38-39.) 
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the police, acting on information, 2 followed appellant Mc- 
Knight over a regular route in the northwest section of the 
city. On each day they saw him park his car in the 2500 
block of Fourteenth Street, enter a building, remain five or 
ten minutes, and drive away. On each day he then made 
similar stops on Girard, Mt. Pleasant and Euclid Streets, 
and on Ontario Road. Two of these stops were 2510 Four¬ 
teenth Street, N.W., and 1711 Euclid Street, N.W. On these 
three days the officers lost McKnight in traffic after he had 
made his stop on Ontario Road. (J.A. 26-28.) However, 
on September 29, acting on information, they went to the 
corner of Ninth and K Streets, N.E., at about 3:00 p.m. 
Shortly thereafter they saw him drive up, park his car, 
walk down K Street to the premises at 910 Kent Place, 
and enter (J.A. 30-31, 33.) 

One of the officers testified that he was familiar with the 
duties of a * ‘pick-up” man in the numbers game; that a 
“pick-up” man goes from house to house and picks up all 
bets, and then brings the money and the numbers slips to 
one central turn-in point; that the “pick-up” man usually 
uses an automobile and makes his rounds between 1:00 and 
3:00 p.m. (J.A. 35-36, 50). 

On the morning of September 30 the officers went to the 
office of the United States Commissioner and obtained a 
search warrant for the premises at 1711 Euclid Street, N.W. 
(J.A. 30). They also obtained an arrest warrant for Mc¬ 
Knight, charging him with operating a lottery, their theory 
being that he was a “pick-up” man in the numbers 
game (J.A. 33, 36). After they had obtained the war¬ 
rants the officers were given orders not to arrest McKnight 
until he had entered the house at 910 Kent Place; their 
object was to enter the house to arrest McKnight and in¬ 
cidentally to seize “any articles connected with the numbers 
game that were connected with McKnight in the arrest” 
(J.A. 34, 40, 46, 52, 56). 

2 At the hearing on the motion to dismiss it appeared that this 
information was to the effect that numbers were being written in 
premises at 1711 Euclid Street, N.W., and at 2510 Fourteenth Street, 
N.W. (JA. 20). 
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About 11:30 a.m. on September 30, after the warrants had 
been obtained, an officer went to the premises at 1711 
Euclid Street, N.W., and placed a numbers bet, using 
marked money. Appellant Buxton accepted the marked 
money, and gave the officer a pad and pencil with which he 
recorded the bet. (J.A. 30, 41, 59.) About 3:00 p.m. the 
officers went again to the premises, knocked, and were ad¬ 
mitted by appellant Buxton; after informing her that they 
had a search warrant, they seached the premises and found 
some numbers slips and numbers books (J.A. 40-43). 

Meanwhile a group of officers was trailing appellant 
McKnight over his usual route, while another group waited 
in the vicinity of the Kent Place house (J.A. 46). They 
purposely refrained from arresting him in the street (J.A. 
34). After the group which was trailing McKnight had 
seen him enter the Kent Place house at about 3:00 p.m., they 
signalled the other officers (J.A. 30, 33, 34, 44, 49), who 
thereupon went to the front door, rapped vigorously, heard 
a scuffling inside, waited about a half a minute, 2 * and then 
broke in (J.A. 45, 49, 51-52). Rushing up the stairs they 
saw McKnight run through a doorway into a room. One 
of the officers followed him into the room, and opening 
what appeared to be a closet door he found McKnight hud¬ 
dled up on the floor with clothes piled on top of him. The 
arrest warrant was then served. (J.A. 45-46, 52-53.) 

In the room through which the officers had to pass in pur¬ 
suit of McKnight (J.A. 53) there were two tables, on top 
of which the officers saw two adding machines, some money 
and a quantity of numbers slips and “run-down tape” (J.A. 
45, 47, 53). After the officers had seen these articles, which 
they knew to be the apparatus used in the numbers head¬ 
quarters or turn-in point (J.A. 50), they arrested appellant 
Washington, 3 whom they found at the head of the stairs, 
and appellant King, who was standing beside the tables upon 


2* One officer said the wait might have been as long as three 
minutes (R. 291). 

3 Washington claimed to be the rightful occupant of the house, 
while McKnight and King asserted that they were guests (JA. 
6, 8, 9). 
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which the articles lay (J.A. 45,54). These two were arrested 
on the theory that they were committing a felony, i.e., carry¬ 
ing on the numbers game, in the presence of the officers 
(J.A. 53, 54). The officers searched the persons of all three 
men (J.A. 49, 53). They also searched the premises, but 
they seized nothing except the articles which were lying in 
open view on the above mentioned tables (J.A. 46,47, 55-58). 
Among these articles they found the marked money which 
had been used that morning at 1711 Euclid Street, N.W., 
together with a record of the bet placed there by the officer 
(J.A.46,50). 


STATUTE AND RULES INVOLVED 

The District of Columbia Code (1940 ed.), § 22-1501, 
provides: 

If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent, or clerk, or 
in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly or indirectly, any policy, 
lottery policy shop, or any lottery, or shall sell or 
transfer any chance, right or interest, tangible or in¬ 
tangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of 
any copy or record of any such chance, right, or interest, 
or of any such ticket, certificate, bill, token, or other de¬ 
vice shall be prima-facie evidence that the possessor of 
such copy or record did, at the time and place of such 
possession, keep, set up, or promote, or was at such time 
and place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on, promoting, or advertis¬ 
ing a policy lottery, policy shop, or lottery. 
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The pertinent portions of the Federal Rules of Criminal 
Procedure provide: 

Rule 8. (b). Joinder of Defendants. Two or more 
defendants may be charged in the same indictment or 
information if they are alleged to have participated 
in the same act or transaction or in the same series 
of acts or transactions constituting an offense or of¬ 
fenses. • • • 

Rule 14. Relief from Prejudicial Joinder. If it 
appears that a defendant or the government is preju¬ 
diced by a joiner of offenses or of defendants in an 
indictment or information or by such joinder for trial 
together, the court may order an election or sepa¬ 
rate trials of counts, grant a severance of defendants 
or provide whatever other relief justice requires. 

Rule 41. (e). Motion for Return of Property and to 
Suppress Evidence. * * * The motion shall be made 
before trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may enter¬ 
tain the motion at the trial or hearing. 

summary of argument 

I 

The officers trailed McKnight for several days and their 
personal observations gave them probable cause for request¬ 
ing an arrest warrant. What they saw, interpreted in the 
light of their experience, would warrant a man of reasonable 
caution in the belief that McKnight was a ‘ ‘ pick-up ’ 9 man 
in the numbers racket. 


n 

A. In Harris v. United States, 331 U. S. 145, the Supreme 
Court decided that when officers execute a valid arrest 
warrant within a house they have an incidental right to 
search the premises under the control of the defendant for 
the instrumentalities and fruits of the offense alleged in the 
warrant. No search warrant is necessary, even though there i 
was opportunity to obtain one. That was the case here. 

The officers had a valid warrant. They arrested McKnight 
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in the house. They needed no further warrant for their sub¬ 
sequent search. 

B. The officers did not use the arrest warrant as a pretext. 
They acted in good faith. They knew that they had a limited 
right of search dependent upon execution of the arrest war¬ 
rant. They waited for the most favorable opportunity to 
arrest McKnight with the instrumentalities of his lottery 
under his control. Their first act after entry was to make 
the arrest. In doing so they unavoidably saw open evidence 
of the operation of the numbers game. They also saw King 
and Washington in control of the premises. The subsequent 
seizures and search were justified. 

C. The officers were justified in breaking into the house 
to execute the arrest warrant because any appreciable delay 
would have frustrated the limited right of search attendant 
upon execution of the warrant. 

It is too late to claim at this stage that the officers did not 
properly announce the cause of their demand for entry. 
This point was not called to the attention of the trial court, 
and the record is inconclusive. 

m 

Appellant Buxton’s defenses were not antagonistic to 
those of her co-defendants and there was no adequate basis 
for her demand for severance. 

IV 

A. The officers testified that when they raided Buxton’s 
apartment they had a search warrant, of which they gave 
her a copy. There was no challenge to this testimony. In 
view of this, counsel’s present veiled hint, that the warrant 
which now appears in the record is a recent invention, is to 
say the least without foundation. 

B. There was abundant competent evidence that appel¬ 
lants King, Washington and McKnight were in possession 
of the gambling paraphernalia at the Kent Place house. 
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ARGUMENT 

I 

There Was Abundant Probable Cause for the Issuance 
of the Arrest Warrant for McKnight 

Appellants argue (Br. 7-9) that the warrant for the 
arrest of McKnight was issued without probable cause, be¬ 
cause, as they allege, the officers when applying for the war¬ 
rant had no personal knowledge that McKnight had com¬ 
mitted any offense. Appellants urge that a warrant may 
not be issued upon mere suspicion or upon evidence which 
would not be competent in the trial of the offense. The con¬ 
tention is clearly without merit. 

In the first place, while it is true that mere suspicion is 
not sufficient, the evidence required to establish probable 
cause for issuance of a warrant need not be such as would 
be admissible at the trial. Personal observation of the 
facts is unnecessary. As the Supreme Court said recently 
in Brinegar v. United States, 338 U. S. 160, 175-176: 

Probable cause exists where “the facts and circum¬ 
stances within their [the officers’] knowledge and of 
which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that” an offense has been 
or is being committed. Carroll v. United States, 267 
U. S. 132,162. 

The cases cited in appellants’ brief were repudiated by the 
Supreme Court in the Brinegar case. 338 U. S. at 174-175. 
And see the recent decision of this Court in Seymour v; 
United States, No. 10,130, decided October 24, 1949. 

Furthermore, the officers actually did have abundant 
first-hand knowledge of the facts which led to the issuance 
of the warrant. They had not seen McKnight taking bets 
or collecting money and slips. But they had seen him on 
several occasions travelling in an automobile over a regu¬ 
lar route and making regular stops between 1:00 and 3:00 
p.m. They had placed numbers bets at two of his regular 
stops. And they knew that the “pick-up” man performs 
an essential function in the carrying on of the numbers 
game, i.e., travelling usually by automobile over a regular 
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route and working between 1:00 and 3:00 p.m., he visits 
a definite group of places where bets are accepted, collects 
the slips and money, and transports them to a central head¬ 
quarters where they are run off on an adding machine. 

Now the controlling statute (D. C. Code 1940, § 22-1501, 
supra, p. 5) condemns, not simply the acts of selling and 
collecting bets, but the continuous crime of “managing, 
carrying on, promoting or advertising” the numbers game, 
of which the transportation to headquarters is obviously 
a necessary phase. The transportation itself thus becomes 
a crime. In a case involving a prosecution for granting 
illegal rebates in connection with the transportation of 
property by common carrier in interstate commerce the 
Supreme Court said (Armour Packing Co. v. United States, 
209 U. S. 56, 76): 

We think the doctrine [of continuing offenses] * * * 
applies in the present case, for transportation is an 
essential element of the offense, and as we have said, 
transportation equally takes place over any and all of 
the travelled route, and during transportation the crime 
is being constantly committed. (Emphasis supplied.) 

Consequently, the officers had reasonable grounds to be¬ 
lieve that they had actually seen McKnight engaged in the 
commission of a felony. We think there can be no doubt 
that there was probable cause for the issuance of the war¬ 
rant within the meaning of that term as set forth in the 
Brinegar case. See also Seymour v. United States, supra, 
and Newyahr v. United States, No. 10,129, decided October 
31, 1949. 

n 

The Officers Did Not Use the Arrest Warrant as a Pre¬ 
text to Gain Entry. The Warrant Gave Them the 
Right to Enter to Arrest McKnight; They Had the 
Incidental Right to Search the Premises for the 
Instrumentalities of the Crime; and They Exercised 
These Rights in Complete Good Faith 

The officers had a valid warrant for the arrest of 
McKnight. By prearangement they did not attempt to exe- 
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cute it, despite ample opportunity, until McKnight had en¬ 
tered the Kent Place premises. We submit that this was 
not, as appellants urge 4 (Br. 9-14), a mere pretext or sub¬ 
terfuge to evade the requirement of a search warrant and 
to conduct an exploratory search in the Kent Place house. 
The officers knew the bounds of their authority. They knew 
that they had the legal right under the warrant to enter the 
house to arrest McKnight. They knew that if they effected 
a valid arrest under the warrant they had the legal right 
to search the immediate premises, without a search warrant, 
for the instrumentalities and fruits of the crime with which 
McKnight was charged. They knew that it lay within their 
discretion to execute the arrest warrant at the most favor¬ 
able opportunity. And not only were they fully aware of their 
legal authority, but the record, as we shall show, demon¬ 
strates that they exercised it in complete good faith. We 
submit that this is a case to which the language of Chief 
Justice Vinson in Harris v. United States is singularly ap¬ 
plicable. There, after adverting to the dangers of police 
excesses, the Chief Justice said, 331 U. S. 145, at 155: 

• • • But we should not permit our knowledge that 
abuses sometimes occur to give a sinister coloration to 
procedures which are basically reasonable. (Em¬ 
phasis supplied.) 

A. Having Effected a Valid Arrest in the House under the 
Arrest Warrant the Officers Had the Incidental Right 
to Search the Premises for the Instrumentalities and 
Fruits of the Offense 

It is to the Harris case that we must look to determine 


4 We are not quite certain that we catch the drift of appellants’ 
argument on this point. They appear to contend that the entry and 
search of the Kent Place premises were illegal because the arrest 
warrant was obtained without probable cause. If this were the 
only argument, it has already been disposed of in the previous point. 
But appellants appear also to argue that, even if the arrest warrant 
was valid, it could not under these circumstances be used as a sub¬ 
stitute for a search warrant. It is to this latter argument that 
we shall address ourselves in the present point. 
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the limits of the authority of the officers in the case at bar. 
In that case agents of the F.B.I., who had five days previ¬ 
ously 5 obtained two arrest warrants for Harris on mail 
fraud charges, went to his apartment shortly after noon. 
When he opened the door in response to their knock, they 
walked in, arrested him, handcuffed him, and proceeded to 
search his four room apartment in the most thorough fash¬ 
ion for the succeeding five hours. They were looking for 
two forged checks which formed the basis of the charges 
against Harris, for tools which might have been used to 
commit the crimes, for anything “in connection with the 
violation of the law for which he was then arrested.” 331 
U. S. at 184. Unexpectedly they discovered, in a sealed 
envelope, several draft registration certificates. These had 
no connection with the crimes for which Harris had been 
arrested. But they were contraband, and they were seized. 
The agents at no time obtained a search warrant for the 
apartment although they obviously intended before they 
went there to make a search, and although they had ample 
opportunity to obtain a search warrant since, as one of the 
dissenting justices pointed out, “Here there was no neces¬ 
sity for haste, no likelihood that the contents of the apart¬ 
ment might be removed or destroyed before a valid search 
warrant could be obtained. Indeed the agents did get a war¬ 
rant to search petitioner’s office and automobile. It would 
have been no undue burden on them to obtain a warrant to 
search the apartment, guarding it in the meantime.” 331 
U. S. at 189-190. 

The Supreme Court held that a search warrant was un¬ 
necessary. It held that where an arrest warrant has been 
properly executed in a dwelling, the premises under the 
control of the arrested person may be searched for the in¬ 
strumentalities and the fruits of the alleged offense. It 
further held that the intensive nature of the search in the 
Harris case was justified by the nature of the objects sought, 
and that the agents did not engage in a general explora- 


5 This appears from the record of the case on file in the Supreme 
Court. 
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tory search for evidence, but conducted their search in 
good faith for the instrumentalities and fruits. 331 U. S. 
at 150-153. 

The circumstances in the case at bar are essentially simi¬ 
lar. The officers had a valid arrest warrant. They went to 
the Kent Place premises with intent to arrest McKnight and 
to seize any articles 11 connected with” the offense with 
which McKnight was charged {supra, p. 3). After enter¬ 
ing they first proceeded to arrest McKnight.® While in 
pursuit of McKnight they saw open evidence of the opera¬ 
tion of the numbers game. Accordingly, they also arrested 
Washington and King on the theory that they were commit¬ 
ting a felony in the officers’ presence. No one else was in 
the house. So far as appears it was under the control of the 
three men arrested, and it was therefore searched in ac¬ 
cordance with the rule of the Harris case. Actually, whereas 
in the Harris case the objects seized were discovered only 
after a long and careful search, the officers here seized 
nothing which was not open to their view as they passed 
through the room in pursuit of McKnight. 

Appellants urge (Br. 9-11) that, since the officers knew 
they were going to enter the house in ample time, they were 
required to obtain a search warant by the doctrine laid down 
in Trupiano v. United States, 334 U. S. 699; Anne Johnson 
v. United States, 333 U. S. 10, and McDonald v. United 
States, 335 U. S. 451. But all three of these were cases in 
which the invading officers had no warrants of any kind 
whatsoever. And the argument ignores the fact that in 
Trupiano the Supreme Court refused to overrule the Harris 
case. The Court said, 334 U. S. at 708-709: 


•When the officers entered, one started upstairs and the other 
started down. When the first shouted, “They’re up here,” the second 
immediately followed to the second floor (JA. 45, 52-53). It would 
appear from the record that the officers made no attempt to search 
for gambling apparatus until McKnight had been arrested. It may 
be that Washington and King were arrested prior to the arrest of 
McKnight, but it is clear that these two were not arrested until 
the officers had, during the course of their pursuit of McKnight, 
seen the evidence of the operation of the numbers game lying open 
on the table (JA. 53-54). 
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We do not take occasion here to reexamine the situa¬ 
tion involved in Harris v. United States * * *. But 
the [factual] differences are enough to justify confin¬ 
ing ourselves to the precise facts of this case leaving 
it to another day to test the Harris situation by the rule 
that search warrants are to be obtained and used 
wherever reasonably practicable. 7 

B. The Officers Acted in Good Faith in Arresting McKnight 
Inside the House and in Thereafter Searching the 
Premises 

The officers had a warrant. Under that warrant they had 
the right to enter the house to arrest McKnight. While 
executing the warrant they saw open evidence that a lottery 
was being conducted, and they therefore arrested the other 
two men found present, Bang and Washington. Since the 
premises appeared to be under the control of these three, 
the officers searched the premises. The record demonstrates 
that the officers were not using the warrant as a subterfuge, 
but were acting in good faith within the limits of their 
authority as prescribed by the Harris case. 

The dissenting justices in the Harris case were much con¬ 
cerned with the possibilities of abuse of the rule laid down 
by the majority. Thus Justice Frankfurter said, 331 U. S. 
at 163: 

How can there be freedom of thought or freedom of 
speech or freedom of religion, if the police can, without 
warrant, search your house and mine from garret to 
cellar merely because they are executing a warrant of 
arrest? 

And Justice Jackson said, 331 U. S. at 197: 

Thus, the premises to be searched are determined by 
an officer rather than by a magistrate, and the search 
. . ., in practice, will be as extensive as the zeal of the 
arresting officer in the excitement of the chase suggests. 


7 In Rabinowitz v. United States , 176 F. 2d 732, the Court of 
Appeals for the Second Circuit held in effect that Harris had been 
overruled by Trupiano (Clark, J., dissenting). The Solicitor General 
filed a petition for certiorari which was granted on November 21, 
1949. See United States v. Rabinowitz, No. 293, this Term. 
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To forestall these abuses the majority carefully prescribed 
the limits' of the arresting officer’s authority. Thus only 
that part of the premises under the immediate effective con¬ 
trol of the arrested person may be searched. 331 U. S. at 
151-152. The search must be for the instrumentalities and 
fruits of the alleged offense, and not for mere evidence 
such as private papers. 331 U. S. at 154. The intensity 
of the search must be commensurate with its objects. 331 
U. S. at 152. Above all the record must demonstrate that 
the entry was made in good faith, and that the arrest was 
not a subterfuge. It must clearly appear that the entry 
was not made “ostensibly for the purpose of making an 
arrest but in reality for the purpose of conducting a general 
exploratory search ...” 331 U. S. 153. 

We submit that these officers acted in good faith. Of 
course, if the warrant for McKnight’s arrest had, as ap¬ 
pellants contend, been issued without probable cause, the 
officers would have been using it as a mere pretext to gain 
entrance; but, as we have shown {supra, pp. 8-9), the 
warrant was valid. Or if the officers, though possessed of 
a valid arrest warrant, had entered the house without rea¬ 
sonable grounds to believe that McKnight was present 
within, their use of the warrant would have been a subter¬ 
fuge and clearly indefensible. 8 Again the officers would 


8 This was the point at issue in Love v. United States, 170 F. 2d 
32 (CA. 4) certiorari denied, 336 U. S. 912, to which appellants refer 
(Br. 12-13). The case was affirmed per curiam by the Court of 
Appeals. But an examination of the record in the Supreme Court 
reveals that the officers had a valid warrant for the arrest of a 
man by the name of Foster and came to Love’s house on information 
that Foster was there. Upon making a search for Foster in Love’s 
house they discovered an illegal still for which violation Love was 
arrested. During the trial the court carefully examined the officers 
to determine whether they had gone to Love’s house in good faith 
to look for Foster, or rather in the hope of discovering some viola¬ 
tion by Love. The court found that the officers acted in good faith 
upon reliable information that Foster was in Love’s house. The 
Government’s concession, quoted by appellants (Br. 12), obviously 
referred to the situation in which officers utilize a warrant with no 
reasonable expectation of executing it, but solely as a pretext to 
accomplish some ulterior aim. 
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have been guilty of a ruse if, though in possession of a valid 
warrant and having reliable information that McKnight was 
in the house, they had gone there with the intention of 
searching the place for narcotics,® for this would not be 
a search for the instrumentalities of the offense ascribed to 
McKnight in the warrant. And again, if upon entry the 
officers had discovered McKnight engaged in a social call 
upon Washington and had not seen the open evidence of 
Washington’s participation, an incidental search of the 
premises would have been unjustified since the element of 
effective dominion by McKnight would have been missing. 
The rule of the Harris case does not permit officers to 
“search your house and mine” simply and solely because 
they execute a warrant of arrest therein. 

But the officers in this case resorted to no such subter¬ 
fuge. They had a valid arrest warrant. They knew that 
McKnight was in the house. They also had good reason 
to believe that the house was a turn-in point for the num¬ 
bers game (J.A. 23, 35-36, 50), and that within it were the 
instrumentalities and fruits of the particular lottery which 
the warrant (J.A. 18-19) charged McKnight with managing 
and promoting. They knew that if they arrested McKnight 
within and found him in control of the premises they could 
search for the instrumentalities. Their actual intent in 
entering was to arrest McKnight and to search for “any 
articles connected with the numbers game that were con¬ 
nected with McKnight in the arrest” 8 * 10 {supra, p. 3). 
Their actions after entering show that their primary pur¬ 
pose was to arrest McKnight {supra, footnote 6). 

But while in pursuit of McKnight they saw lying open 
on the tables evidence sufficient to convince them McKnight, 


8 The trial judge remarked that he had himself refused to sanction 

a search made under such circumstances (JA. 48). 

10 It will be noted that in the Harris case, in which the Supreme 
Court held that the agents were searching in good faith for the in¬ 
strumentalities of Harris’ offenses, the agents testified that they 
were looking for the means of the offenses and for “anything you 
could find in connection with the violation of the law for which he 
was then arrested.” 331 U. S. at 184. 
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Washington and King were conducting a lottery and were 
in control of the premises. They accordingly arrested the 
other two appellants and seized the money, adding machines 
and numbers slips on the tables. They also searched the 
premises, with what thoroughness it does not appear, but 
nothing else was seized. In all they did, it is submitted, the 
officers carefully and deliberately kept within the strict 
limits of the authority accorded them by the law. “Nothing 
in the [officers’] conduct was inconsistent with their de¬ 
clared purpose.” Harris v. United States, 331 U. S. 145, 
153. 

It will no doubt be said that the police resorted to 
trickery in passing up earlier opportunities in order to 
arrest McKnight in the house, with the frankly avowed 
purpose of exercising the incidental right of search. This 
view of the case troubled both the trial judge and the judge 
who denied the motions to suppress (J.A. 22, 47-49). But 
it is submitted, the action of the officers was not an illegal 
subterfuge; it was a legal and proper police stratagem. 
Arrest warrants, as we have shown, carry with them of 
their very nature certain strictly limited rights of search. 
No one, of course, will contend that the police must arrest 
at the first opportunity that presents itself. Officers have 
discretion to execute the warrant at the most favorable op¬ 
portunity, so long as they violate no rights in so doing. If 
they catch the culprit “red-handed”, their work, and the 
work of the courts, is simplified and expedited. In this 
case the officers knew that their most favorable opportunity 
lay in arresting McKnight in the house, in the actual opera¬ 
tion of the particular lottery which the warrant charged 
him with promoting, under which circumstances they would 
have the right to seize the means employed to commit the 
offense. Under these circumstances they knew a search 
warrant was unnecessary. Why, then, should they have 
obtained such a warrant, or why should they have weakened 
their case by arresting McKnight in the street? 
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C. Nothing in the Recent Decision of this Court in Accarino 
v. United States Requires a Holding That the Manner 
in Which the Officers Entered the House Rendered 
the Arrest of McKnight Illegal 

1. Entry by force .—The officers testified that they forced 
the door open in order to get into the Kent Place house 
(supra, p. 4). Appellants have never placed reliance 
upon this fact in their efforts to invalidate the arrest of 
McKnight. Their contentions have been in the trial court, 
and are in the brief on appeal, that the arrest was invalid 
because the warrant was issued without probable cause 
and was used as a mere pretext to gain entry, and that the 
search of the premises was invalid because there was no 
search warrant. However, since appellants’ brief was filed 
this Court handed down its decision in Accarino v. United 
States, 11 holding that the breaking of doors to effect an 
arrest, without a warrant, is lawful only under circum¬ 
stances of grave necessity. Undoubtedly it will be urged 
that that decision is controlling here. 

But, to reiterate, the officers in this case had an arrest 
warrant for a man whom they knew to be behind the door. 
The distinction between this and the Accarino situation, 
where this Court emphasized the absence of any warrant 
whatsoever, is obvious. In view of the long line of authority 
set forth in that opinion there can be no doubt of the 
right to break open doors in order to execute an arrest 
warrant. 

The same line of authorities does, however, indicate that 
even when officers are in possession of a warrant they may 
not break open doors unless there is some degree of neces¬ 
sity. We submit that the circumstances of the present case 
called for prompt action and that the officers acted reason¬ 
ably in forcing an entry. 

When the officers came up to the door of the house they 
rapped vigorously and repeatedly for the space of about 
half a minute. They failed to receive a reply, but they heard 
inside' a scuffling noise similar to chairs being pushed 


11 No. 10,183, decided November 7, 1949. 
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around. (J.A. 45, 59, 51-52.) Now an arrest warrant, 
as we have previously demonstrated, carries with it certain 
limited rights of search. And the officers, standing there 
before the door, knew that, if they arrested McKnight within 
the house, they had the right to search such parts of the 
premises as were under his control for the instrumentalities 
and fruits of the particular lottery which their warrant 
charged him with operating. They had good reason to be¬ 
lieve that those objects were within, and it was only rea¬ 
sonable to conclude that, if their entry was delayed for 
any appreciable period of time, the numbers slips and “ run¬ 
down’ ’ tape which were the most important of those objects, 
would disappear. This conclusion was strengthened by the 
scuffling noises within and by the failure of the occupants 
to reply. What, then, were the officers to do ? Were they to 
stand there, idly beating the door, knowing that the instru¬ 
ments of McKnight’s offense were being destroyed! Were 
they to permit the limited but definite right of search which 
would accrue to them upon the arrest of McKnight to be thus 
frustrated almost in their very presence? Were they to 
wait, with the warrant in their hands, while the man for 
whom the warrant was issued in his own good time did away 
with the major portion of the evidence against him? We 
submit that, under these circumstances, the action of the 
officers in breaking into the house was necessary and reason¬ 
able. 

In fact the Supreme Court appears to have set the stamp 
of its approval upon a much more summary entry in Agnello 
v. United States, 269 U. S. 20. In that case internal revenue 
agents had been informed that the defendants were selling 
narcotics illegally. On a Saturday they went to the vicinity 
of defendant Alba’s house, saw an informer enter, saw the 
informer and Alba together in the house, and received a 
sample of narcotics from the informer when he came out. 12 
On the following Monday night they went again to the Alba 
house, and after the informer had entered, they stationed 
themselves outside a street-floor window and beside the 

12 Agnello Rec., 10-19, 66-71. Reference is made to the Supreme 
Court record since the facts are not given fully in the opinion. 
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front door. 13 One of the agents, looking through the window, 
saw a sale of narcotics take place. 14 Immediately, he drew 
his revolver and shot out the window pane, then ran to the 
window of an adjoining room, raised it, climbed through 
and went into the room where the defendants were. 15 Mean¬ 
while the other agents, upon hearing the shot, broke down 
the front door, broke down the inner door to the room where 
the defendants were, rushed in and arrested them. 16 The 
premises were searched and packages of narcotics were 
found. 17 Since the house had been surrounded there was no 
danger that the defendants would escape. Moreover, there 
was no necessity for quick action to prevent a crime, since 
the sale had been completed. Consequently, there appears 
to have been no reason for the precipitousness of the entry 
except the necessity to forestall concealment of the narcotics. 
Yet the Supreme Court affirmed the convictions of all but 
one 18 of the defendants and said, 269 U. S. at 30: 

The legality of the arrests or of the searches and 
seizures made at the home of Alba is not questioned. 
Such searches and seizures naturally and usually apper¬ 
tain to and attend such arrests. 

It may possibly be that a search such as was made in the 
Agnello case is no longer allowable, since the agents had no 
warrant of any type despite ample opportunity to obtain 
one. See Trupiano v. United States, 334 U. S. 699. But the 
point we wish to make is that the Supreme Court found 
nothing to criticize in the arrest, although the doors were 
forced to prevent the frustration of an incidental right of 
search. Consequently, where officers have an arrest war¬ 
rant, as in the Harris case and here, an honest and well- 
founded belief that there is danger of destruction of the 
means of the offense would appear to afford sufficient 
grounds of necessity for forcing an entry. 


13 Agnello Rec., 71, 75,127. 

14 Id., 75-77. 

15 Id., 77-78, 105. 

16 Id., 128. 

11 Id., 129. 

18 Frank Agnello's conviction was reversed on other grounds. 
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2. Notice of Cause for Demanding Admittance. —In the 
recent Accarino opinion this Court said: “Before an officer 
can break open a door to a home, he must make known the 
cause of his demand for entry ”. Accarino v. United States, 
No. 10,183, slip opinion, p. 12. Here again, appellants have 
at no time contended that the arrest of McKnight was illegal 
because of any alleged failure of the officers to give proper 
notice of their authority for demanding admission. Doubt¬ 
less they will attempt to raise the point on argument. But 
we submit that this contention, unlike that with which we 
have just dealt in the last previous section of this brief, can 
no longer be raised at this stage of the proceedings. 

It is settled that a defendant’s grounds for exclusion of 
prosecution evidence, as being the fruit of an illegal seizure, 
must be presented to the trial court at the earliest oppor¬ 
tunity. Segurola v. United States, 275 U. S. 106, 111-112. 
In Nardone v. United States, 308 U. S. 338, 341-342, the Su¬ 
preme Court said: 

Dispatch in the trial of criminal causes is essential 
in bringing crime to book. Therefore, timely steps must 
be taken to secure judicial determination of claims of 
illegality on the part of agents of the Government in 
obtaining testimony. To interrupt the course of the 
trial for such auxiliary inquiries impedes the momen¬ 
tum of the main proceeding and breaks the continuity 
of the jury’s attention. 

Rule 41 (e), F. R. Crim. P. (supra, p. 6), provides that a 
motion to suppress such evidence should be made before 
trial unless the defendant was unaware of the grounds, but 
it permits the trial court in its discretion to entertain such 
a motion during trial. 

It is true that where the facts allegedly constituting an 
illegal seizure appear upon the record through clear and 
uncontroverted testimony, the issue may probably be raised 
at any stage of the proceedings. See Agnello v. United 
States, 269 U. S. 20,34; Amos v. United States, 255 U. S. 313, 
315-316. Consequently, we did not oppose this objection in 
the previous point since the facts, upon which it will prob¬ 
ably be contended that the door was illegally forced, appear 
clearly and positively from the testimony of the Govern- 
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ment’s own witnesses. There can be no doubt of the forced 
entry. But we submit that the matter is otherwise as to the 
demand for entry. The record is negative. The record does 
not disclose what the officers said as they stood at the door, 
or whether they said anything, and it is too late to raise that 
issue now. 

A defendant who asserts that evidence has been obtained 
by an illegal seizure has at least the burden of establishing 
a prima facie case of such illegality in the trial court. Ndr- 
done v. United States, 308 U. S. 338, 341; United States v. 
Goldstein, 120 F. 2d 485,488 (C. A. 2), affirmed 316 TJ. S. 114. 
He must make some showing that will overcome the pre¬ 
sumption that the officers acted regularly. Eaker v. United 
States, 76 F. 2d 267, 269 (C. A. 10); cf. V(mover v. Cox, 136 
F. 2d 442,444 (C. A. 8), cert, den., 320 U. S. 799. As we have 
stated previously {supra, p. 17), appellants’ contentions in 
the trial court were that the arrest warant was improvi- 
dently issued, that it was used as a pretext to obtain entry, 
and that the search was illegal without a search warrant. 
There was no attack upon the manner of the police entry. 19 
Perhaps appellants will argue that such an attack was in¬ 
tended by an allegation in McKnight’s motion to suppress, 
to the effect that the warrant was illegally executed (J. A. 9). 
But the record clearly shows that this was directed toward 
the alleged use of the arrest warrant in place of a search 
warrant. If appellants had given any hint that they in¬ 
tended to challenge McKnight’s arrest because of the failure 
of the officers to announce the cause of their demand for 
admission, the Government could have countered with evi¬ 
dence of what was actually said by the officers. In the 
present negative state of the record the argument comes 
too late. 

Although it seems to be settled 20 that an officer may not 

19 Defense counsel called the officers as his own witnesses at the 
hearings on the motions to suppress, but he asked them nothing 
about the entry, nor did he cross-examine them on this point at the 
trial. 

20 See, however, Hawkins v. Commonwealth , 53 Ky. 395 (1854); 
Strader v. Commonwealth, 302 Ky. 330, 194 S.W. 2d 368; and Note, 
16 L.R.A. 500-502. 
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break into a house without first having made a proper 
demand for admission, even though he has a warrant for the 
arrest of a person within on a felony charge, the rule is not 
without its exceptions. Thus where the officer has good 
cause to believe that the occupants of the house will attempt 
to frustrate the execution of the warrant by resistance, he 
need not make prior demand. Read v. Case, 4 Conn. 166 
(1822), 10 Am. Dec. 110; and cf. Howe v. Butterfield, 4 Cush. 
302 (Mass. 1849), 50 Am. Dec. 785. Consequently, even if 
the officers did fail to make a proper demand in this case, 
the demand would seem to have been unnecessary in view of 
the fact that they had good cause to believe that their inci¬ 
dental right to search for the means of McKnight’s offense 
would be frustrated by any appreciable delay. 

m 

Appellant Buxton Was Not Unjustly Prejudiced by 
Denial of Her Motion for Severance 

Appellant Buxton contends that the trial court erred in 
denying her motion for a severance (Br. 14-16). Rule 8 (b), 
F. R. Crim. P. (supra, p. 6), permits the joinder of defend¬ 
ants if they are alleged to have participated “in the same 
series of acts or transactions constituting an offense or 
offenses”. Here the Government alleged, and later proved, 
that Buxton’s apartment was one of the stops on McKnight’s 
“pick-up” route, that the police made plays there with 
marked coins, and that the coins and records of these plays 
were found in the Kent Place house after McKnight’s ar¬ 
rest. Buxton was promoting the same lottery, and her 
joinder in the indictment was clearly correct. 

Rule 14, F. R. Crim. P. (supra, p. 6), permits a severance 
if it appears that a defendant will be unjustly prejudiced 
by a joint trial, and appellant Buxton contends that she 
suffered undue prejudice because her defense was antago¬ 
nistic to that of her codefendants, in that she denied any 
knowledge of the Kent Place premises. There is no such 
denial in the record. Buxton, like the rest of the appellants, 
neither took the stand nor offered evidence in her own behalf. 
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The only defenses presented were that the Government’s 
evidence had been illegally obtained, and that the evidence 
was insufficient. On these points all the appellants were 
obviously at one. The question of severance is a matter of 
the trial court’s discretion, and it is submitted that there 
was manifestly no abuse here. Hall v. United States, 83 
U. S. App. D. C. 166,168 F. 2d 161, cert. den. 334 U. S. 853; 
Wheeler v. United States, 82 U. S. App. D. C. 363,165 F. 2d 
225, cert. den. 333 U. S. 829. Furthermore, even if Buxton’s 
defense had been antagonistic to that of the other appel¬ 
lants, a severance would not necessarily have been required. 
Lucas v. United States, 70 App. D. C. 92,104 F. 2d 225. 

It appears to be argued in behalf of appellant Buxton 
that, since there was no evidence that she had ever been 
at the Kent Place premises, the introduction of the evidence 
found there was prejudicial to her. But her connection with 
the Kent Place lottery was clearly established by the marked 
coins. Even if she had been tried alone the same evidence 
would have been relevant and admissible. 

IV 

The Evidence Was Sufficient to Support the Verdict 

Two arguments would appear to be presented under this 
point: (A) an attack upon the Buxton search warrant (Br. 
16-18); and (B) a contention that the Government failed 
to prove that appellants were in possession of the gambling 
paraphernalia found in the Kent Place house (Br. 18-20). 

A. The Buxton Search Warrant 

The contention is made that ‘‘during the course of 
the trial, demand for the original search warrant was 
made” (Br. 17), and that appellant was deprived of 
several defenses because the warrant was not produced; 
it is suggested that there never was any such war¬ 
rant; it even appears to be hinted that someone, either in 
the Commissioner’s office, or in the police department, or in 
this office, has been guilty of forgery or fraud in connection 
with the filing of the warrant. We are unable to discover 
from the record that any such demand for the warrant was 
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ever made, and we believe counsel’s memory must have 
failed him as to what actually happened at the trial. 

The record shows that on January 3,1949, at the hearing 
on the motion to dismiss the indictment, defense counsel 
asked at the outset whether the warrants were in the jacket 
(R. 3). They could not be found, and counsel then stated to 
the court (R. 4): 

Mr. Mitchell. —I would suggest we continue it [the 
hearing], and if you feel at a later time it becomes evi¬ 
dent that the warrants are of sufficient importance to 
the Court, that we get them. • • • X would like to 
proceed with Officer Thomas, if I may. 

There was no further request for the warrants at that 
hearing. 

On January 7,1949, at the hearing on the motions to sup¬ 
press, Officer Thomas was again called to the stand and at 
the conclusion of his testimony the following occurred (R. 
59): 

Coukt. —Why haven’t they [the warrants] been filed 
[in the District Court] ? 

Mr. Mitchell. —I went to the record and I didn’t 
see them. 

Mr. McLaughlin. —I have the marshal here and the 
officer who had it in possession. 

Mr. Mitchell. —That is all. 

(Witness Thomas was excused.) 

Thereupon, Officer Roche was called to the stand. He testi¬ 
fied that he had a search warrant when he went to the door 
of Buxton’s apartment, that he served it on her, and that 
he gave her a duplicate of the warrant and a list of the 
things he seized in the apartment (R. 60-64). There was 
no demand for the warrant, but the court said that the 
motion as to Buxton would be passed until the warrant was 
obtained (R. 64). On January 14, 1949, the court denied 
all the motions to suppress, including that of appellant 
Buxton (cf. R. 202-203). It does not appear whether the 
court obtained the warrant before denying the motion, or, if 
it did not, why it decided to act in its absence. 
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At the trial on February 9, 1949, Officers Roche and Bo- 
naccorsy again testified that they had a search warrant 
when they went to Buxton’s apartment and that they in¬ 
formed her of that fact (J.A. 40-43). The record does not 
show that defense counsel cross-examined the officers on 
this point; it does not reveal that there was at any time 
during the trial a demand that the warrant be produced; 
nor does it show that appellant Buxton herself took the 
stand to deny the statement of the officers that they gave 
her a copy of the warrant. 

We submit that this is rather too late in the day for 
counsel to attempt to avail himself of some supposed irregu¬ 
larities in the proceedings in the Commissioner’s office, and 
to suggest that there never was any warrant. There is a 
statement in the Commissioner’s record that 4 ‘no warrant 
issued”, but that obviously refers to an arrest warrant 
(R. 409). There are also in the record a statement of facts 
relative to the request for a search warrant (J.A. 15-18, 
R. 412-414), an application for the search warrant and a 
statement in support (R. 415-416), the search warrant itself 
(R. 417-418), and the return thereto (R. 419). All these 
documents bear the signature of the Commissioner and are 
dated either September 30, 1948, or October 1, 1948. If 
counsel had any doubts as to the existence of the warrant 
he should have revealed them at the trial. The uncontro¬ 
verted and unchallenged testimony of the officers has sealed 
the issue now. 

B. Possession of the Gambling Equipment in the Kent 

Place House 

The statute under which appellants McKnight, King 
and Washington were convicted (D.C. Code, <§ 22-1501, 
supra, p. 5) makes possession of numbers slips, etc., 
prima-facie evidence that the possessor is operating 
a lottery. Appellants seem to argue that there was no 
proof of possession in this case, and that the convictions 
could therefore only be obtained by basing one presump¬ 
tion upon another. The difficulty with this argument, as 
also with the argument in Point I of appellants’ brief, is that 
appellants refuse to accept any type of inferential proof 
and demand that all evidence be strictly demonstrative. 
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They were not found with numbers slips in their pockets; 
therefore, they conclude, there is no evidence of possession. 
We think a brief reference to the decisions of this Court will 
be sufficient to show that appellants were in possession of 
the paraphernalia on the table. Sesso v. United States, 77 
U.S. App. D.C. 35,37,133 F. 2d 381; Beard v. United States, 
65 App. D.C. 231, 82 F. 2d 837, cert. den. 298 U.S. 655. 

CONCLUSION 

The principal question in this case, whether the police 
resorted to an improper subterfuge in their use of the arrest 
warrant, was given long and careful consideration by two 
judges in the District Court. The pre-trial hearings were 
devoted chiefly to this issue, and at the conclusion of the 
second hearing the judge stated that he was inclined to agree 
with the defendants, but that he would permit the Govern¬ 
ment to submit a memorandum (R. 71-73; see also J.A. 22). 
Yet after considering the matter for a week the judge denied 
the motions to suppress. The trial judge listened to argu¬ 
ment at great length (R. 195-230, 250-264). He hesitated, 
and said that he did not like the practice. But after care¬ 
fully weighing the facts, he also concluded that the police 
had remained within the limits of their authority and had 
been guilty of no abuse of the arrest warrant. Clearly this 
is not a case of a snap decision rendered during the heat of 
a trial. 

We submit that the District Court was correct in holding 
that the stratagem employed by the police was proper. As 
long as the Harris case remains the law, a search warrant is 
unnecessary under these circumstances. Even deception, 
which this was not, is a permissible police practice within 
limi ts. “Society is at war with the criminal classes, and 
courts have uniformly held that in waging this warfare the 
forces of prevention and detection may use traps, decoys, 
and deception to obtain evidence of the commission of the 
crime.” Roberts, Brandeis and Stone, JJ., concurring 
in Sorrells v. United States, 287 U.S. 435, 453-454. “As 
protectors of society it is their duty to suppress crime by 
the employment of any legal, reasonable stratagems. ” Peo- 
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pie v. Seely, 66 Cal. App. 2d 408,152 P. 2d 454, 456. Justice 
Jackson, in Ms dissent in the Harris case, said, “I do not 
criticize the officers involved in this case, because tMs 
Court’s decisions afford them no clear guidance.” 331 
U.S. at 195. We submit that that guidance was provided 
by the majority opinion in the Harris case, and that the 
officers in tMs case are not to be criticized because they went 
as far as the opinion permits. 

George Morris Fay, 

United States Attorney. 
Arthur J. McLaughlin, 
Joseph M. Howard, 

Assistant United States 
Attorneys. 




☆ 0. S. GOVERNMENT PRINTING OFFICE* INI 


•17179 


